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The Sexual Psychopath
M. C Slough*

Tom L. Schwinn**

Mr. X was arrested when twenty-seven years of age on charges
involving a seven year old girl, and was sent to a house of corrcction
to serve a ten month sentence. A year later he was again arrested for
molesting a young girl and was sentenced to three and one-half years.
After his release he was convicted and sentenced to life imprisonment
for attacking a nine year old girl. Twenty years later he was paroled,
but subsequent to parole was arrested twice on similar sex offenses.

Mr. Y was arrested on charges of indecent and obscene exposure
in the presence of a young girl, and on arraignment pled guilty. He
was fined three hundred dollars and granted freedom. Under the law,
Mr. Y was a misdemeanant and could be punished by imprisonment
for not more than one year or by fine not to exceed five hundred dollars.
Mr. Y may be fined, he may waste a year of his life in prison, but
chances are that he will seek more of the same sexual gratification
when released from confinement.

Mr. Z, a high school teacher, was voted most popular instructor
by his pupils. He was of superior intelligence, prominent and successful
in creative work and in avocations of civic importance. But Mr. Z was
by nature homosexual, and on one occasion, when blind to ethical
and religious considerations, engaged in sexual relations with a young
male student. As would naturally be expected, his moral obliquity
was anathema to the school administration and the high school parent;
thus Mr. Z was promptly relieved of his position. Consulting a psy
chiatrist, he was advised to leave the small town in which he lived
and take up residence in a large eastern city where he could find many
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contemporaries similarly disposed ami of like desires. Mr. 7., armed
with iniS<iutiJ advice, packed his ba;js and sought the iutur;i! jnonymily
which the biij city affords. He might have faced a criniin;il cliarge of
sodomy involving a prison sentence of ten years or less, but the public
prosecutor was a busy man, and the certain publicity wouk! have
created an embarrassing situation for the victim's fjiniiiy, Ivven the
casual observer can foresee the bitterness and hesitancy which awaits
tiic emotionally insecure Mr. Z.

There is no questioning the fact that Messrs. X, Y. and 7. are sex
offentlcrs. and as such are a potential menace to swiety, tiiou^h there
is little of common ground or belief among them. Looking at the cold,
hard language of our criminal statutes, one could fmd a crime and a
penalty to fu each case; hence the conclusion that all three are crimi-
nals. Following the usual legalistic routine of sentencing in court, each
will find liis sentence, but once released, the prisoner comes htick to
society perhaps a greater menace than before his incarceration. Zlach
is a sex otTcnder and has committed a clear-cut definable olTense; yet
as individiial.-: they areworlds apart. Mr.X is a conspicuous malcontent,
he is predatory by instinct, a sexual pervert, and in no sense an asset
to st>Ciety. Mr. Y is not inherently dangerous, in fact, he is more likely
toberelegated to the category of a nuisance or something which repels;
hence the penalty exacted is not far removed from that meted out for
traffic offenses. Mr. Z is certainly not a criminal in the moral sense
of the word, and though his conduct is not to be condoned or en
couraged, iie is not a fit subject for imprisorimcnt or senseless isolation.
If properly guided he can and most likely will put his intelligence to
work for the greater good of the community.'

Ideally, it should be the "offender" and not the "offense" that is
brought to focus before die court and the jury. Persons convicted of
sex crimes are sentenced to prison for a term of years fixed by penal
laws, and sooften the terms are woefully short in relation to the gravity
of the OlTense. Added to this is the fact that the judge imposing the
sentence is hampered by a maximum upper limit beyond which the
period of confinement cannot be continued. Convictions are difficult
to obtain because a host of imp>edimenta rise to haunt the prosecutor
when he attempts to marshal his evidence against the accused. The
scourge of publicity and the pangs of shameso likely to attach to the
commission of a sex offense, make the finding of fact a nightmarish
task. Witnesses are shallow and irresolute, forgetful, or purposefully
vacant, and more often than not, a juvenile victim will be so rattled
and incoherent that it is impossible to procure an intelligible account
of the event. As the state must prove its case beyond all reasonable

Three works of firtioo |>re«ent i recliilic picture of ihe plijiht of the homoseruil
ind leibun who iry tu euji m a hoMile tocirty. Hall. Th* VtU »/ Lomtliteii (1929);
Nilei, Sltmgt Braihn (19)1): MuweU, Tb* PeUtd Ltaf (194}).
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(lonht. juries are loathe to cenvii t. thus the penplt- ;ifc Jrtiicd pro(ccti»'ii
faitn theguilty wiu> cscipe conviition.'''

Suppose the sex ()frcn<lcr is sent fo prison for a lengthy term. What
guarantee Is there that he will leave his confinf/mfiw itnhucd with a
will in folhjw a normal course t>f life? Of i.uirse tliis very .same
pri'hlcin exists with rcspcct to the rrhahilitation of any criminal, yet
the ronse(|uences of prison rinitine arc more pronounced in the case
of the sex <lelinquent. Much t«f the external physical environment in
a penitentiary favors the dcveloptncnf of sexual ahnornialitics.-'' Cells
ate too often overcrowded. Tlirce or more may he in one cell, and
wardens do not bother themselves with the problem of providinij
the prisoner with suitable cellmates. Ilius the yi)ung delincjuent may
be put in the same cell with a much older, more practiced offender,
and before long the younger of the two must ac<]tiiesce to the physical
appetite of his elder mate or suffer lossof life or abuse in the alterna
tive. It Is easy to understand wiiy the penitentiary has been labeled an
advanced school" for the encouragement and refinement of abnormal

sex outlets.

Tlie Need for Legislation

During the first half of our century many sincere psychiatrists,
sociologists, and lawyers, sensing the definite need for enlightenment,
have devoted much time and thought to these problems. As a state,
Massachusetts in 1911* was tiie first to recognizc ilefective delinquents
OS a separate and distinct class, llie statute dctincs several classes of
olTciidcrs and acommitment procedure is outlincil tomeet the problems
peculiar to each class. The term of commitment is indefinite, and even
the jirsc offender may be corntnittcti if the court is of the opinion that
the imiividual has a tendency to recidivism of a serious type." Tliough
the Massachusetts act contains no tiefinition of the term "mental de
fective", the admioistrative policy in force has attached a fixed meaning
to the phrase. Oneof the decisive factors in determining mental status

'Jf/ Rtporli of Commiltftl. 12 Mod. L. Rev. 4B). 4HR (1919) which offen jtnijtics
with irUcion to the conviction of jex otfen.leri in Great Briiaiii.The Ciliwcij' Commiltec
on the Oinlfol of Crime in New Yctic Oty publi^heJ a report dealinu with the problem
of %ex olfefnes in that city. Of 2022 dffenJaiitj atraiKned for trial from July I, 19J7.
10 December 1, 1958. 808 or >9.9 per cent were coiwicted. t)/ the 85 repeated, 50 were
cnnvitied; ^6 of thet« were lentenced to prison. 2 were cotnmitteJ to iiutitutionj, and
i had their jetilencej juspended. [n length, the jentence* in many imtancet followed the
diaraaerMtic attitudei of the tentencinit jud^e*.

|Kj»pmjn. Sex Lift in Piiinn, 3« J. Dim. I., it Criminology 47? fl948).
'For >;eneral information concerning thii early legijiation, tee Robinjon, Jnsliiuiieiis

fat Dtleciife DtliattutMii, 24J. Oim. L. & Criminology J52 (1"»^5); Gleuclc, Pljthiairit
Examinjiion oj Perioai /itiuieJ of Crimt, 36 Vale I_ J. (,ii (1926). See also Gletick
Mtiul Onnrdtr W Criminal Uw (193)); Mullini. llow SAvkU l6r Stxiial Ogeadtf
it Ptali \riih?. 2 Medict>-r^Kal g, Ciim. Rev. 216 (19)4); Weiliofen, UsMity ai j
Utjtme m Criminal Law (I'J.t)).

'.Majj. Cen. Ljwi (I9J2), c. 12},| Hi. Str Overholser. The MauachuKtts Procedure
Rdauve tu (be Sanity of Defendants in Oiminal Cases (I1ie HriKXi Law).

-'J
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ha$ been the Binef-Simon test. Theexaminers have accepted an "intelli
gence quotient" of .75 (mental age of 12 years) as the dividinj; Sine
bcrween normal and subnormal. In 1921 New York opened an institu
tion for defective delinquents at Napanoch, thus making abold attempt
to se^ret^are completely those who were not insane and yet not com
pletely wirhin the realm of the normal. Under the New York plan
the ai>normal is segregated as well as the subnormal, hence the
intelligent psychopath will be shifted to the broadening ranks of
defective pcr.sonalitics.*

Subsequent to the passage of the Massachusetts and New York
laws much attention was focused upon the sex delinquent as a particular
menace. Authors writing in the popular magazines ground out tons
of literature decrying the abominable state of American criminal law
administration, pointing up the dire threat posed by sex fiends and
killers. It became the fashion of the day to label all sex delinquents
"psychopathic personalities", and It was generally felt that thousands
of such creatures were on the loose across thecountry. J. Edgar Hoover
attested that the most rapidly increasing type of crime was that per
petrated by the degenerate sex offender.^ Statisticians have pomted
out most balefully that approximately 18,000 women are raped every
year in the United States, hence the average citizen is likely to feel
that his nation is headed for moral bankruptcy, and is more likely to
demand that something concrete be effected by his local representatives
CO palliate the rude shock wrought by this unsavory publicity.

It cannot be gainsaid that crime, sex and otherwise, is on the
increase, just as population is on the increase. At least the modern
individual, well supplied by periodicals and digests, has become aware
of the fact that morals are not what they were in grandfather's day.
Yet this is no time for panic, because even the statistician, unctuous
and imposingly arithmetical as he may be, does not disclose the whole
truth. It may be true that the law must wrestle with 18,000 cases of
rape each year, but it would be absolutely absurd to insist that each
of these many criminal acts was perpetrated by a sex degenerate. It
should be remembered that rape must be divided into two categories-
forcible and statutory—the latter applying to sexual intercourse regard
less of force, with a female below the age of consent." During the
decade 1930-39 in New York Gty, only 18 per cent of the rape con
victions were forcible rape. Itis also well Iwown that charges offorcible
rape are often made out without legal justification by some females
for the purposes of blackmail, and by others, who have engaged volun-

•J4A N. Y. CONSOIIOATID Lawj (McKinney Supp. 1938), "Menul Deficiency
How SmU t! yoxr Af^riun M.giiine.

Nlr 1947 D»*.d G. Wittel*. tTi-i Can IT, Do /liaw Stx Cum,,?. S.« Eve. Poii
iti'ia Dftfmber U 1948. P. C Wildrup. « S'x Ptatntt. Amer. Mefcu^
66:144-1)8, Fcbtutiyi 194B. HomoJfXKjh in Unijorm, Nfwjweek. 29:>'l, June 9. 1947.

The »ge of conscnf ii geomlly 14-18 yesn.
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tarily in intercourse, yet filed chargcs to pn^tcct their reputations." To
ad»! more ambiguity (o the st.Ttisticnl jungle, if all cases of sUrsitory
rape were actually counted, the annual figures would soar into the
millions.

Whether or not the alarm has Seen jtisiificd not the lawyer's
problem. Tlie simple fact is that most pei'pic, rightly ^r wrongly,
have become aware of the present inaJequ.uy nfNhe law. This is
naturally a prerequisite for bold, sweeping ami changing legislation.
However, there is a second factor, less publicised and less pronounced,
which has added stimulus to the demand for new law; (he general
inadequacy of the average criminal code as it relates to punishment.
Most stales have relatively severe penalties after conviction for rape,'®
soiliimy," incest," and carnal abuse of chiMrcn.'^ Much less severe
punishment is provided for indccent exposure, lascivious and lewd
conduct, and impairment of morals of minors. Thus the penalty clauses
encompass both ridiculous extremes, evidencing a hit and miss pattern
which has proved a very poor deterrent for the sex delinquent. It is
at «mce apparent that tliere is little correlation between the penalty
exacted and the danger to society threatened by ihe individualoffender.

Of course only a minority of sex deviators are a menace to society
in the sense that they are likely to commit inherently ilangerous crimes.
Not all of the subjects are rapists or sex murderers." There are many,
such as homosexuals, exhibitionists, fetishists, and voyeurs, who have
no vicious tendencies, who shun disorder and are repelled by thoughts
of violence. Yet it is foolish to generalize an(.l label any one class as
non-dangerous, because the meekest of homosexuals may present a
threat when driven by jealous instincts.'® Those responsible for admin
istering the criminal codes are at once faced with a dilemna in that
stated penalties are either too harsh or too mild, and tack of any
prosecution in lesser cases would lead to implied countenance of anti
social behavior. It is the view of some authorities that punishment
for homosexual conduct should be abolished when such occurs between
responsible adults and practiced with full consent of both parties.'®

•Sutherland. Stxmi Piythofaih, 40 J. Crim. L 6t OiminoIiiCT (1950).
"No«THCaioiina Coo» Ann. § •1J04 {death): Mo, Rev. Stat. (I94'» 5 J}9.:60

(dfalh or imptitonmerK (ur noi Ins (fiun 2 yeart); Kan. G. S. <1949) 21-424 0-2I
yean); N. Y. Pemil L«w 5 f>ID (|.20 yeact).

"Mo, Rev. Stat. (Iy49) § >6^.230 (nm l«» (han 2 yeats); Kan. G. S. (1949)
21.907 (noj exceeding 10 yeao); N. Y. Penal Law § (»'« exceeding 20 ye»f>).

"Mo. Rhv, Stat. (I94>») 5 561.220 (noc e*ccedinR 7 yean); Kan. 0. S, (1949)
2l.90fi (noi exceeding 7 yeara); N. Y. Prnal Law § llif) (nol exceeding 10 years).

"Cai.1I'. PfNAL Cook § 2KS (l year-life).
"A tabiilalion h<i been inmle ot ,ill caiei nf mutderi of females cepnricd in the

New York Timet during fliree di/Terent yearv In (he iliiee ye.irs (IVJO. 19S}, 1940)
)24 females were reported to have been inurdernl, arul only 17 uf these catei were
repiHted as invulving rape of luipicion iif rape. Of Ihe <2-« murders of females. 102
were tcpnried in have been (ommilted hy huibanji n( the vicirmt. }7 by fathers, or other
close relatives. The*e ligures would indicate thai the number of sex killers ii anything
hul fiiihiddins.

"Krafft-Kbing, Psychopathia .Sexualit (1901) M7, CJ»e No, 204.
"Sm 12 Modern Law Review 48*. H49 (1949).

•'•'ft 'T"' •••";
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A prison sentence would be futile in this instance; however ir ap
pears ec]Ui)lly pointless to obh'terate all censure whrn there is nearly
total agreement that the type of conduct mentioned is distinctly
aberritional.

The conclusion must be reached that sex offenders are not deterrable
by punishment, and it is equally true that complete comlnnation will
only afyjravate the weakness. Some have voiced the opininn tJiat the
so<alled sexual psychopath always commits his offense in liiding
because of fear of detection and punishment, hence he is deterrable.
Nevertheless this argument seems fallacious when nne considers llie
fact that most sexual acts are by nature private and unpublished. On
the other hand the exhibitionist commits his olTenses in public where
he is almost certain to be observed, and just as certain to be appre
hended and punished.

Realizing the glaring inadequacies in the moilern penal <>anction,
and jostled by public pressure and emotion, a rash of spirited legisla
tion has appeared on the legal market, aimed at h.ilting the moral
decline. Massachusetts and New York had set strong examples, but
the initial features of these laws left much to the imagination, and
little of the specific was enacted with reference to the sex offender.
With the public appetite whetted, and law makers alive to the chal
lenge, the psychiatrist and his legion of classifications has at last been
afforded a top priority on the legislative scene. The psychiatrists have
long recognized that a large segment of the criminal population was
neither insane nor sane by usual standards. So in between the extremes
of mental capacity they have fashioned an intermediate group, the
psychopathic personalities, who have lately been recognized as ti>e
pawns of an ill equipped society. These facts disclosed, it has become
the task of the lawyer as well, to understand not only the psychopath,
but how to regulate his sins without penalizing him unduly.

Recent Legislation and the Sexual Psychopath

Following the example of several other states, the Missouri legis
lature has passed an emergency measure designed to cope with the
sexual psychopath and his instincts." This legislation, introduced in
the 1JM9 session, became law on August 1, 1949, and with minor
variations is very similar in scope to the provisions already enacted
in these other jurisdictions." Apparently recognizing that the sexual

"Mo. Rrv. Stat. (1949) §5 202.700-202.770. See also Mo. Rbv.Stat. Ann. (1949)
S9 9>^9.2-v)59.y.

•^Similar Stafuiei: Cal. Qv. Cods (Deeting 1941) §§ 5501, 5505-5JII. 5512.5.
HIJ (Supp. 1947) §5 5500. J502. 5502.5. J512. 5514-4416; Note. I Slan. L. Rev. 4fl6
(1949); aoih G>ng. 2d Sess., U.S.C Cong. Service }62-)64 (1948); III. ANN. StaT.
(Smith-HunJ. Supp. IMA) c. 38. §S 820-825. Noin )9 G<l. L. Rev. 5^4 (19)9), 40
}. Oim. I- S CriminoiOKy 186 (1950); Ino. Stat. Ann. (Durnt 1949) §§ 9-MOl-MlO;
25 lod. L ;. 186 (1950); Mass. Ann. Laws (Supp. 1948) c. 12)3,'§§ i-6; Mich.
Stat. Ann. (Hendenon, Supp. 1949) §S 28.967 (l)-28.967(9); Minn. Stat. (Hen-

Tl-in SriXl'AI. I'SYCHOr'ATII

psychnpath is not ilctrrrnh''*. tlir-so laws arc hasfd on ihe premise
liiut pcrsiins who coiiiiiiit suili liavc no toii'io! over (lifir «exu.il
impulsesand arc liestincil lo rcpf.it their crimcs ag.un and ajjain regard-

of punishment and unfcHiim;ifc conxequoiui's.'"
The Missouri statute tleJincs the sexual psydiopath as a person

suffering from a menial disorder and not insane nor fcehle minded,
and further stipulates that siicli mental disorilrr must have existci! for
a period of not less than one year prior to the hling of the pctitioti
for commitment. In adilition, ilic ]>cr.son so ilcscribcil must have crim
inal propensities to ihe ccinimissinn of sex olU-nscs and be considered
dan,qcrons to others.-" This ilelinition, thmigh general in scope, can
be iipheUl on constiiutionai gn'inuls becausc it docs provide a reason
ableground for classilication.*' Nevertheless it wouKI not be reasonable
to apply the provisions <>f the siaiuic to every person guilty of a sexual
oifense, not even to all pcT.s-ins who have stnmg sexual propensities.
Such an application would make the act very cumbersome to enforce
and would inevitably be "bjcxtionable on ccnsiitiitional grounds."

Psychiatrists and neurologists are n<»t agreed as to what constitutes
a sexual psychopathic personality, hence any definition is subject to
derson, 1945) §§ 526.09-526.11; )2 }. fViin. L .V Cfiminol«.>!y 196 (1941); RiV. Stat.
Nrb*a.ska (Supp. 1949) N. J, Stat. Ann, (Supp. 1949) §§ 2;192-1.4
III ^:I')J-1.U; Ohio GfN. l.uitr Ann. (I'jki'. lv4y) §5 l,<45l-lv lo lJ-151-22; WAiU.
Rliv. Ann. (ReminK">". Supp, 191?) §5 2i52-l().2;52.I5; Wi$. SvAT. (Otomrd,
19-17) § 51.^7.

".Mlhoiich oirtenr literature nf pM'cl><."ry (imnitlv indicnln thai the sex criminal
3 liih;li r.itc of rrciilivKin, ft^tirr^ *li* tn.t invjri.ihte siipp*<rr rlii^ i«mclusicin. Accc»rilin^

10 repiirls he the HeOer^l lliiieau »f IrtvcMiKaiion im iwrniv'.lise dilTcrml lypei of c>iii»e«,
11 vM noled iliKl driijc ailitict» liaJ ilic prrrious onviciioni jnU
sijii.l fiMt III reciJivi^iii in ihe IiM ><( iKcMiv-livr crinio. [.arriDy w» srcuttJ, ytnnncf
[l<ir<l. .)iiinkrnt>esi (nurih, an<< burjil.iry li'lli. Hape Mmol niiiitcenih, ne;ir the Ixilicm
<11 ilie li«i. arvl "olhef <i(Icn«c*" tiol li>r tcvciilfenili pljcr. Por a geixctal di»<u«ion.
criliol ot icxual pnfthi>p;iih lawi. «re SiilKcrlaml. T/^f Si'imjI fiuhofalb Ljw$, 40 J.
Oim. I.. & Cfimiiic.liiRy (!9^H).

'Mo, Rnv, Stat. (iy4Vl § 202.700; Mo. Rrv, Stat. Ann. (Supp. 1949) 5 9)59,2.
"Hie bwf xuhich have h<^n ciMCird rr^.trdiiiK sexual p\yiluipjthics uiually cnntain

tvu elenieni] In iheir dclinlimns i>f liic psy<hiip.iih. The lir.M i>f lliex i> an uveit act
(which is referred lo a< "pr'>pen5ity to v:x i>lfcii>c's" in ihe Missmiri slaiulM) arui the
second i< a partkujar tlale i.>( mind. Hie mental <latc it variously de/ined. Mionewu
dcliiiri ihe psychnpath more coinpniirnsivfly .ij mranitic "tlie cuKlerKe it\ any person
of *uch conililions of emotiiinal in%tahihly. or iiiipiiltivcness nf behavior. Of lack of
customary slanilardj of K«»il )udKmrnl, i>r lailiire t>i ,ipr*mialr Ihe ccinsequencet r>l hij
acts, or a Combination of jny jurli corulilions. as in remlvr siicli person irresporuible for
liis funduct with respect to wiual iiuciers .irul thereby il.iiif:erous to other persona." The
District of Oilumhia defines •( more simply js "a lack nf power to control sexual inv
pulses." Tlie definiiion chii<en by ihe Missouri leBi'''»l'ife n in substance that nf lllitMiis
arxJ was liekl (onsiiiutinnni hy Ihe Supreme Cnurt of liar latter iiale in People v. Sims.
582 111. 472. 47 N.E-id TD) (194)). It »eems m he (he ftmcensus of judicial opinion
that fuch cbssificaiion is a v.ilid exercise of police power because it is essentially an
application of socijj contt<i| where the need is greatest, ihus even some inequality as a
result is pardonable,

"This iheme was ably broujtht out by the United Stales Supreme Giurt in Slate of
Minneviit v, i'robale O'urt of Ramsey (jiunly, *09 U.S. 270 (19-10) when it upheld
the prnvisinns of the Minnesnia statute. Mr. Oief /usticc Mu^lies in writing the opinion
of liie court states: "As we have often said, the lejiisUtuce is free lo recognize degrees
of liaim, and it may ronlme its reslridions lo those cl:issn of cases where the ne^ is
deemed to be the clearesi. If the law ptesumahly hits the evil where it is most felt, ii is
not to be overthrown because there ate other instances lo which it ffli^ht htve been
applied. Millet v. Wa(s«r>, 2)6 U.S. )7). .*H4. J) S. Q. ,)-U. )44 . . .•*
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cfiticism. Yet there is general uniformity of belief that the psychopath
as a person is ooaormal emotionaliy and unable to confonn to the
demands of conventional routine. He is not considered psyciiotic, thus
does not come within the jurisdiction of the law governing commitment
to insane hospitals. He is often very dilftcult to deal with and may
cause great distress to those associated with him, either through family
or business relationship." He may have high intelligence, yet still
seems unable to develop emotionally. Inability to learn by experience
is one of his fundamental characteristics. Such ordinary emotions as
iove, hate, mercy, pity, and grief are in a considerable degree disassoci
ated from his thoughts, thus once an habitual manner of gratifying
an urge is acquired, it will be continued with small regard for the
consequences.-*

Examining the characteristics of our subjects, Mr. X. Mr. Y, and
Mr. Z, it would be at once apparent that Mr. X would fall within
the class of personality defined by statute. His sexually motivated
behavior renders him a potentially dangerous individual capabic of
almost any degree of crime. If a true sadistic pedophile-* he will
employ the most brutal taoics to achieve gratification of his desires,
and his uncontrolled impulses will inevitably lead to violence. If con
fined to prison for a term of years he will likely spend years brooding
over his fate, and upon release will be more powerfully driven by
impulse than he was before the sentence. He is a definite recidivist
who cannot appreciate the consequence of his behavior; therefore, a
period of commitment, as provided for bystatute^® is the best insurance
society can buy.

Mr. Y, undoubtedly a milder person, is a borderlinecase, It would
be useless to generalize and state that all persons of his class are
innocuous or not a potential threat. As will be noted in further dis-

"Tlicre <re m<nr typei of piychopithic pertonaliiift. Among ih« levrral
m the Khiioid lh« paranoid l]rpc, (he (ydo(hfmic type, (he dttiK '>l<lic(. the
explnsive type, anil the sexual type.

"The vagurnnt uf the cerm "piychopath" is illustrated by (he fact that under the
•dministration of one piychisKist in the Illinois State Prison, 98 per cent nf the inmain
were diaRnmed as psychnptthic personalides, while in similar instilutioo), psychtittisis
h»*c come to 'he ccmclusion that no( mote than 5 per cent belong (o this class. Of the
sex delincjuents dia^nused by the Psychiatric Cinic of the Cout( of General Sessions in
New Yofic Gty, n.a per cem were reported to be psycSopalhlc. while of <e* offenders
diannojed by psychiairists in Bellvue Hospital, .New Voric City. 52.9 per cent were found
•0 be Dsychopalhic. Certain psyctiialiisU regard almost all crimes as sex crimes; even
lt>cft. tnrouj{h its connection wiih (he Oedipus Complex, is regarded as symbnlic incest.
None ot (he sexual psychopathic laws can M construed, however, as giving credence (o
(his expansive concep(.

"In (he cond>(ion known as sadistic pedophilia, the individual seeks nut children
or young adolescents as his victims to ^tify a sadistic impulse and to satisfy his sexual
desires. The younger pedophile is to b« regarded wirh caution; he may be helernsexual,
homosexual, or ol bisexual nature. la this type of person we find the rapist and the lust
murderer. Many of the pedophiles have the accompanying perversions of fetishism,
uroglania, and koprolagnta. The anal-sadistic element enters into the psychopathic nature
of (hese individuals through acts of fellatio. Some of (he most bru(al mutden ate com
mitted by the sadistic peoophile. For a very comprehensive description of this type of
criminal, see de River, Thi Sfxusl Crimintl (1949), pp. 7S*86.

"To be discussed <ir/ra> note 39 re commitment.

Tlin Srxi'AI. PSYCHOPATJI

cushion of the law. hi"; type couM very well be -iuSjcctcd fo the scnttiny
of the court and its atlvlscr*. .iml rfimmiteil. sinmld incdiial treatment
be considered advantageous. Ik- tn.iy be deprived of freedom for an
appreciable time, thus sulTer the mitrages ofa disease not self imposed.
Nevertheless, a period of institutional confini'mfiU is far preferable
to a series of meaningless jail scntcnces and fines.

Nfr. Z is probably without tlic realm of the legislator's intent. He
is «lcfinitely not dangert)us ii^ the sense that siiciety will suffer umlue
physical harm from his bchavitir. ft gt^es without saying that the com
munity will suffer moral hurt as a result of his activity if in any degree
pronounced, and any proselytizing on his part will raise the ire of his
mort: fortunate contemporaries. Hut he cannot be classified as psycho-
patl»ic: he does appreciate consccjucnces, and in siimminq up his attri
butes, heapparently is a greater .isset to soiiety than a detriment. He
needs gui<lance, but not commiiMcnt under the offices ofa law designed
to meet the inadequacies of the criminal psychopath.

That part of the Nfis.souri definition which requires that the mental
disorder exist for a period of not less than one year prior to filing
charges is no doubt taking accoimt of the repetitious nature of the
siihjcct crime; however it is submitted that the inclusion of this condi
tion will eventually destroy the effectiveness of the legislative effort.
After more than a decade of experience in Illinois, most prosecutors
in that state have been forccd to tlie conclusion that the requirement
is much too rigid and unrealistic.-' Combined wrih the requirement
that the prosecution must prove that the indiviilual has definite criminal
propensities, this seition calls for shelving of the commitment plan.
As a result, in Illinois, the law was used sparingly, only sixteen persons
having been confined in a ten year period subsequent to its adoption.
The number of cases under the Minnesota l.iw decreased from about
thirty-five in the first year after its enactment to about ten at the end
of a ten year period; moreover most of those confined were homo
sexuals who were generally released after a few months of treatment."

*

Hnforcement Procedure

Under the Missouri law" when any person is chuT^ed with a ttimi-
nal ojjense and it shall appear to the pro.secuting or circuit attorney
that such person isa criminal sexual psychopath, then the prosecuting
or circuit attorney shall file with the clerk ofcourt wherein such person
stands charged of the criminal offense, a petition in writing setting

".Seeking to remedy the adminit(r2(ive .lilRculiies prc<enie«l by enforcement of the
I9)B Illinois Statute, the Commiitee on Criminal law nf (he Qiicago Bar Association
has prnpiised a revisetl Ijw (o deal with ihe sexually .l,in«er<ni». In (his ptopnul the
necnsKy of (he exis(ence of a menial .iiv.rder for a ycar> diir.itioa has been stricken.
Under (he Indiana.California, and Minnes-.ia Statutes, rtrst olfenders as well as recidivists
miy he committed.

"Minnev'ta. Annual RepoiM nf Diircsu nf Criminal Apprehension.
Mo. Rfv. STAT. (1949) jS 202.710.

...
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forth facts tcmllnq to show that the person named is a criminal sexual
psychopath. TIte "jct further provides that wlien any reputable person
having knowledge that an individual so charged is a cnnninal sexual
psychopath so informs the prosecuting or county attorney of such facts,
the prosecuting or circuit attorney shall, if satisfied that the allegations
have merit, prepare a petition verified upon his information and
belief.'® Even a cursory reading of this section indicates that the legis
lators intended that only a responsible individual would have discretion
as to the filing of a petition. Added to this safeguard is the further
requirement that the individual under consideration be charged with
a criminal offense, a provision written into the law to prevent abuse
by unscrupulous relatives and blackmailers. Without any such r^tric-
tion, the petition for commitment would be a powerful weapon mthe
hands of an enemy, corresponding to an ill so often found in
drafted compulsory sterilization measures. In Nebraska the alleged
sexual psychopath need not be charged with a crime. Proceedings may
be begvin on the basis of facts brought to the prosecuting attorney
who will in turn decide whether facts presented relate to an habitual
course of misconduct in sexual matters."" Nor is the criminal
acondition precedent in the District of Columbia. Massachusetts, Min
nesota, and Wisconsin.

Once the petition has been filed in Missouri, acopy shall be seized
personally upon the person charged and notice mwriting given hini
that ahearing will be held by the court on adate and at atime specified
in the notice, this date of hearing not to be less than twenty days later
than the date of service of the notice." Upon the hearing, ifprima facie
proof of the criminal propensities be made, the court shall appoint two
qualified physicians to make an examination of the person charged
Of shall request the director of the division of mental diseases to
designate two members of the medical stalT of any state mental hospital
... ^£15

only the »Mornry to filf. In tUh ie » wstntia! th»t 'he.fX"""
(A offenie m»prerequiiile to in«ilu«ion ofcommiiment pfOcecdinRi. Under theOl?E ind fir« off«>dm « well a,
mified Some Jialw refluite pfiot tonvioion of le* offen»«, »n<l »> mdicatd in t
Miwufi l»w ptoof of ihe continued existence of Juch condition for « pencil of nme" Ur™, be Mid lh.l proof of prior conviction .. .n
court in determininft the defendinfj menul Jf«te. but »uch i requitemcot leems »n<illiry
fither ih.n eijentiil m » defefmiruuon of the que»oon.

•TJeb. Uwi (l«9) c. 294.
"Mo. K»v. Stat. (1949) 5 202.720(1).
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to make such examinatinn.''* Most statutes of this type have incor
porated similar provisions for nu-tlical examin.ition by two physicians
who sliall submit reports of their finding and conclusions. Usually
any licensed physician is amsidercd c<impetent to in;ikc such an exam
ination, though as a prattic;il matter he may lack the experience
neccssary to thoroughly analyze this type of offender. '̂ Judges in
Indi.'uia have already (.ominenicd u[xin the scarcity of competentexam
iners. especially in smaller comiinmities.'® In Illinois, the statute
provides for examination by two psyciiiatrists, however the Chicago
Bar Association's suggested revision calls for additional requirements
for examining psychi.itrisis to insure appointment of skilled men and
to reduce the chances of judicial appointments leased on patronage. It
miglit also be feasible to provide for a permanent psychiatric board
to examine the indivi<lual eases or at least supcrviie the appointment
of qualified examiners. Continuity in personnel of the examiners would'
make it possible for a group of individuals to specialize in the study
of sex offenses, to improve scientific and procedural methods of exam
ination, and develop unilersiantiing of the nature of the mental dis
orders encompassed by the statute.^" If the Missouri law had made
selection of a qualified psychiatrist mandatory instead of permissive,
the procedure would have been about as workable as any suggested
to this date.

When the medical examination is called for it shall be made in
the county in which the proceedings are pending or in the county of
residence of the person to be examined, the court fixing the time,date,
and place of examination. The report of such examination shall be
in writing and filed as a part «if (hecourt record; however, it shall not
be open to public inspection. If the court is not satisfied that there
b prima facie proof of the criminal propensities for the commission
of sex offenses, or if the report t)f at least one of the examining
physicians does not establish the fact of a mental disorder of such
nature, then the court shall dismiss the petition.^' On the other hand,
if prima facie proof is made to the court and if the report of one of
the examining physicians does establish the fact of a mental disorder,

"Mo. Rbv. Stat. (I<M9) § 202.7:f)(2).
"tndiana (e<|uirei imiy two <iualirinl pliysiciins. Nrhraska requires not only that

the phy^iciin be licenced l<i pr.iclice inrilicine and surjiery, hut thjl he panseti in lajition
twn years of special training in iTteni,il diu^ases. In State of Minitetota v. Prnhite Cuuit
of Rjimcy Cnunty. W U.S. 27a (I'/IO). ilie court was of the ctpiniun that any argument
10 tiK e^ect that lhe»e doctors were nut siiiricientlT expert wouiii onlf invite conjecture.
Thus it was their conclusictn that qu.ililie<l medical men nre usually tvailabie.

"See Indianap»ilii Star. No*. 2}. lO-l?. p. 1, col. J.
•See note. J9 Col. L. Rev. ^^4 (I9W).
"Mo. Rev. Stat, (I9'19) S 202.720(1). This provision is more liberal than those

appearing in other statutei. Pnr example, llie Indiatu law requires that both physicians
Slate their conclusions to the etfect that ihe person is a sexual psyrhopathic. The Nebiaska
lav merely providei that if such physicians (two) lind (hat such person is no( i (ccual
ptychnpathic, (he prtKeedings shall be dismissed. This section, niore vague than the
Miuouri counterpart, does not irulicate what the result shall be, should the physicians
disagree.

u
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then the court shall order a hearing to he lield on the petition, twenty
days written notice to be served on tlie person charged. Tiie jud^e
mayat his discretion, and at the requestof the personcharged, provide
for the determination of the issue of criminal sexual psyclinpathv by
a jury." There is a deAnite trend toward the permissive use of the
jury, and likearrangements are made in the California. Michigan, nml
Wisconsin statutes. The Illinois lawmakes the useof a jury mamiatory,
but the Chicago Bar Association revision recommends that the party
charged may demand a jury of six persons and may further summon
witnesses in his own behalf. Minnesota and Ohio make no provisions
for jury participation in the hearings; in Massachusetts tlie use of
the jury is discretionary with the court. In effect, the Missouri statute
is a combinationof the permissive and the Massachusetts rule of judi
cial discretion. The Indiana act provides that the hearings shall be

-conducted by the court without a jury. The age old critici.sm of the
juror's deciding a technical problem is forever present, and there is
a certain amount of truth to the contention that a jury may be reluctant
to commit one accused of a sordid sex olTense, allowing him to escape
with comparatively light punishment. In the reverse instance, the jury
may be loath to convict one who has been charged with a trivial offense
to what may appear to be an indefinite period of confinement. And
it should also be considered that lack of jury trial will not necessarily
give riae to serious constitutional objections."

At the hearing, the examining physicians appointed or designated
by the court may testify as to their examination of the person charged
and the results obtained; but the reports filed in court shall not be
admissible in evidence against the person charged. The personcharged
shall be entitled to counsel and have the right to present evidence in
his behalf. As a natural corollary of this right it would seem plausible
that counsel would have the further right to cross-examine the physi
cians. though the statute is silent on this point. Since the psychiatrists
appointed to make the examination are qualified to give opinion testi
mony. it is only logical that they should apprise the alleged sexual
psychopathic of the facts on which their determination is based so
that he may defend himself.*® In addition, the right to cross-examina
tion and testimony of other witnesses will require the experts to justify
their positions.''

Self Incrimination

There is no question but that administration of the early sexual
psychopath lawswasa tedious task in light of the constitutional prohi
bitions againstself incrimination. Defenseattorneys werequickto block

"Mo. Riv. Stat. (1949) § 202.730(4).
note 81 i'lra.

-People *. Artinian, 3J0 Mkh. 441. Jt N.W.Zd (1948).
"i Wicno*«. Eviobncb §§ 991. 992 (Jd «d. 1940); 7 Wigmote, of. at. § 1984.
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the full effect of the prfvecdini;^ hy advisiiit^ their clicnts to refuse
lu talk to the psychiatrists. Wuiiout sucli ihnussion the psychiatrist
was unable to make any diagnosis and could go no further.

In State ex rel. Streeier v. Crtvw,*' it was held that the Missouri
Act, in authorizing a medical examination, did not violate !he consti
tutional inhibition that "no person shall becotnpi-lli'd to testify a.i^ainst
him.sclf in a criminal cause" for the reason that tlie constitutional
provision applies only in a criminal cause, whereas the proceeding
under the Act is merely a civil inquest as to the indiviilual's mental
condition and sex deviation. However, even if the proceeding under
the Missouri Act were deemed criminal in nature, the provision to the
effect that the examiner's rc]x»rt cannot be used in evidence against
the person charged, would dispose of most fears with respect to self
incrimination. In analf)gous proceedings, similar gr.ints of immunit)
have been upheld and the witness comjiclled to disclose incriminating
information.'* Should the indiviilual charged refuse to testify or give
evidence, the court would have the power to insist that hespeak under
penalty of contempt of court. The Indiana legislature foreseeing such
an impasse specifically strengthened its law with a provision that "the
alleged psychopath shall be recjuired to answer the questions pro
pounded by such physicians under penalty of contempt of court."**
Compulsory examination provisions are written into the Illinois and
Michigan sexual psychopathic statutes, and despite the fact that these
statutes have made no express provision for immunity, the provisions
have been sustained as not being within the scope of constitutional
prohibition.'' The situation here is much akin to that presented in
insanity hearings wherein the defendant has introduced the defense
of insanity, and there is sufficient authority rejecting the defendant's

, 231 S.W.M R97 (lO^O).
"Uniied Suici v. Weinbcrit. F.2a 394. 395 (2d Of.. 1933), nwd In 34 Col.

L Rev. 173 (1934). See Rapacz, kittei Coitririnx iht Allau.mf <>/ /A/ PthiUjff Agaiitit
Stlf Imrimimaiioti. 19 Minn. L. Rev. -126 (l'>25); 8 Wicmokk, Hvioencb (3il 1940)
5 J271; Amtfican Liw Instiluce CoJe i>/ Kvidence. Rule 2li2.

"INO, Stat. (Butni Supp. 1949) § 9-J404: In Kl ;. Crim. I_ & CrimiftoloCT
18« (1949). tlw author raiw the p<"»iKiliiy thii j htud Kfini .if immuniir, Juth u
provided for iti the ladiuna Anl Mi^^ciuri «ia(iiie). wnuM cflcourage sex olTendef* *0
<onfe»f all (heir puc offenjc» dunn* the p<ychratnc examiiiaiion, thu» ItwurinR (hein>elves
immuniiy from suiMequent pmwulion, .See ncKe. 2^ Itid. I.. J. IK« (19J0) wherein the
fnllowiiiK juiysejlion h«» been mnJe tclsiive In (he priibieni; "Td obviate thi> dilFieulty
1 jpecifie pfdvisiiMj might Se inieried in tlie «t«tute iifder>n« the examiners not to turn
over any jpecifie data or facts. »oth « tiniej, clatei, plaec*. names, etc., obtain^ in the
interview lo llie ptoseculinn. Aj long i» llie pronecinorj ate ilcnieil acceJJ to tuth Inaimi-
nating data, the policT of the privilede. to prevent ibe use "f infofmatlon obtained Jurine
•he examination in subsequent criminal pri>ceeilinj(i afiiinsi the acciiwd, wnuld be utitlied.
and the ubiectinnjhle use nf the privilece avoided." Annihef alternative is that of a
WlKOMin statute. Wis. Stat. (1947) 5 537.12 (2). providing thau "no testimony
tegarding the menul condition of the accused shall be received from witnesses summoned
by the accused until the expert witnesiei «.immof>ed by Ihe pttnesuticm have been given
in oppottimity to examine and iibserve the accused if such an uppottunity shall have
been seasnnably demanded." This statute lias expressly been held cimstitutional by thr
Wisconsin Supreme Court in Jr^sner v. State. 202 Wis, Ifl4. 231 N'.W. 634 (1930)

"People V. Redl/ch, 402 III. 270. 83 N.E.2d 736 (1949); People v. Chapniaia SOl
Midi. 384. 4 f^.W.2d 18 (1943). vj»«ptn«>. joi
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contention of privilege to exclude evidence in these cases.*® The re-
cenily revised Illinois Mental Health Act", provides in Section 6(1)
that the "G-Jurt shall have the power and authority to cnm|>el the
person alleged to be mentally ill or in need of mental treatment to
submit to examination by the physician so appointed by the court."
To this date the provision has not been attacked by any person whose
sanity has been in question, whicli is indicative of the lack of disturb
ance in insanity hearings over the problem of self incrimination.

The Missouri law further provides that evidence of past acts of
sexual deviation by the person charged may be admissible at the
hearing/" If it -were not tor the fact that the law also provides that
the physicians" reports are not to be admissible in evidence against the
person charged, this feature would be totally objectionable as being
self incriminatory in nature. The privilege against self incrimination
very emphatically extends to any facts which tenu'ro incrimiiute,^"
and by questioning an individual, the physician isvery likely touncover
evidence of prior criminal offenses. Though considered vital informa
tion for the medical expert in formulating his opinion as to the exist
ence or non-existence of phychopathic tendencies, this evidence would
be damaging in the hands of the prosecutor in a subsequent trial of
the cause, and might very well lead to conviction of the individual
for any past crimcs he may have committed. However, under the
Missouri law the reports of the examiners should at most be considered
advisory, and thus submitted only for the courts guidance.A com
parable provision in the Illinois statute was held to apply only to such
crimes as tend to show a sexual psychopathic condition since this was
the obvious legislative intent. Further, the Illinois court has held that
since the commitment proceeding was not criminal in nature, the
person charged was not entitled to a trial free from evidence of
prior convictions.**

-State V. Coleman. 96 W. V». 544. 12} S.E. 580 (1924); State v. OiinJIer. 126
S.C 149. 119 S.E. 774 (192J); Noelke *. State. 214 IihI. 427. 1} .^£.2(1 VJO (t9J8).
S« Weihofen. Ifaaiij at j DrftHH in CrimiHoi Law, (1933) pp. 216-218.

"III. Rliv. -StaT. (1947) C. 91Vi. §5 l-'6.
-Mo. Riv. Stat. (19»9) g 202.720 (4). ^ ,
•8 WiCMORR. FvronNcs (5d ed. 1940) 55 2260. 2261; Counselman v, Hitchcock,

142 U.S. 547 (1H91). Ffiim the iiandpoine of rclevancy, however. mo»i ciiutu have been
quite hheral in admiliing evidence of other se* ctimei as imlicjtive of the fact that Ihe
Jefenaant i> inote likely to be Kuilty of the orten»e for which he n beicig held. In such
(tin it ii »f){ued that proof of prior ar^ lubseniietit actl is a«lmu<ible lo jhnw a lustful
disposition, thee xuicnce and continuance of illicit relations. Srr note, 17 Kansas Har
Journal 253 <1'>49). , , ,

"Where the jury form of trial h*i been preserved (in Missouri the per<on charged
m«r request jury ci>nsidecstion of the issue) in ciMiimitment prnceedinRS, soine coutts hold
the appointment of physiciana to examine the persim charj;n] void as pieiudiciou llie
lury in favor uf tesiinvwjr given by the court appointed examiners. People v. Scott. 326
III. >27. l>7 N.E. 247 (1927). Coairj. Jeasner v. State. 202 Wis. 191. 251 N.W. 634

^"'"Pwple V. Simt. 582 III. 472. 47 N,E.2a 70) (I')4)). .W State fx rtl. Sweeier v.
Green, —Mo.—. 252 S.W.2d B97 (1930). whetein the coutt uphoUls Ihe Missouri law
a< not violalinu Se«ion 19 of A<tic]e I of tl>e Missouri Constitution in the matter of
self-inaimination.
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Commitment

Tlierc has been .inother ciiollur in sex ulTcndcr lci>islation. and
that revolves about the issue of ultimate crimir».il rt'S[M)nsibiliiy of
the individual commiilod to a state institution ,is a .sexua! psyirliopath.
If the individual has been convictcd nf a sex ofTrn^c immediately prior
to his commitment, or if he f.iccs trial and conviction as soon as he
is released from the mental hospital, it is argued iliat he will have
little incentive to reform, knowing tliat he will start a prison term
immediately upon release.'̂ * Miihigan was the first .state to give full
credentc to this postulate and regarded commitment as a psychopath
a complete defense to the crime ^ir which the indiviilual was accused
at tlte time of filing of the petition.'^ The Indiana statute asserts that
"No person who is found to be . . . a criminal sexual psychopathic . . .
may thereafter be tried f>r sentenced uptm the (ilfen.sc with which he
originally stood charged, or convictcd, in the committing court at the
time of the filing of the original potition."'"*

Most state statutes on the other hand providethat merecommitment
is not a sufficient defense to criminal prosecution, and so the person
charged is very likely to face criminal prosecution upon release from
the mental institution.''" This attitude is detlniteiy reflected in the
Missouri statute which states that a finding of criminal sexual psycho
pathy under the provisions of rhe law shall not constitute a defense
in any criminal action.'" As a compromise solution, the new Illinois
proposal''̂ grants discretion to the trial judge to consider the time
spent in confinement when setting the sentence for past convictions.
Another effort to anneal the e(Te«.t of a long prison sentence is seen
in theOhio lawunder which the individual issent to a penal institution
after his release from tlie mental hospital until the total period of
confinement equals the applicable criminal sentence. Cither attempt
at compromise is to be preferred to the Missouri provision, as it is
quite apparent that the latter will in large measure nullify the advan
tages to be gain^ from medical treatment. New Jersey has decreed
that the maximum confinement in a mental hospital is the length of
the subject's sentence for his o/Tense, and the Nebraska legislature
has made no pronouncement on the matter, leaving all to conjecture.

"Report of a committee of Neurologists and Psychiairisis calleti by TTiomaa J. Court
ney, Slate's Actorney iif Oxik County. Illinois, oa Reti'mmemUii'-ns for the Treatment
of Psychnpatha (1958). Despite fcdinimciul.itinni of the cniiimiitee that the offender
when cured should be free»l. the Illinois statute as passed thjt year provided that the
mual psyclMipath should be reman.Ird for trial once he had Seen adjudsed cured. Though
it tnay ne ihat the purpi>\e of deterrence could he serve<l hy the sulMe<)uent trial and
imprisonnwnt. there were tepeatetl statements in the repon that the criminal psychopath
is ruit ilcterrable.

"Mich. Stat. Ann. ((Henderson Siipp,, 1949) 55 28.967 (I) tt.
"iND. .Stat. Ann. (Hums Supp. tm'J) § 9-5'l09.
"iJie District of Columbia, Illinois Mnssachusetts, Minnesota, Missouri, and Wis

consin Rfcept this view.
"Mo. Rev. Stat. (1949) § 202.750.
"See note 27 luftt.

m ^
•r m t.:
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Where the Missouri delinquent is found by the court or the jury to
be a criminal sexual psychopath, the court may commit him to State
Hospital No. I at Fulton where he will be detained until cured.-"
In the alternative, the court may order such person to be tried upon
the criminal charges against him as the interests of subsranti.il justice
may require. Upon the subject's commitment to the hospital, the liospi-
tal staiT will make periodic examinations with a view to determining
the state of progress, and will report to the court not less than once
a year." Objection maybe made to anycourse of indefinite commitment
•where the person soconfined is in fact guilty of a criminal charge less
than a felony. This would be the case of an individual such as Mr. Y,
the exhibitionist or the voyeur, who though not a distinct menace to
society, must be cured before being allowed to reenter society as a
substantial person. Just this case was presented to the Michigan Su
premeCourt in 1944," when a man charged' wkh indecent and obscene
exposure was indefinitely commited to aninstitution asa sexual psycho
path. Complaint was made under the Michigan Penal Code which
deiined the olTense as a misdemeanor punishable by imprisonment for
not nwre than one year or by fine of not more than $500. Prior to
trial, the prosecuting attorney presented a petition calling for the
examination of the defendant by psychiatrists, and evidence adduced
inexamination pointed to thefaa that theman was a frequent oiTender.
The prisoner was first sent to a state hospital, then later transferred
to the State Prison at Jackson -where he was assigned to a cell block
reserved for psychopaths.*' Thus the defendant found himself a
prisoner for an indefinite period, possibly for life, because of the com
mission of a misdemeanor. Subsequent to his commitment, he filed
a petition for discharge, then requested a hearing; but the judge in
the lower court found no factual showing which would warrant a
discharge. Thereupon the defendant petitioned for a writ of habeas
corpus which was denied by the Supreme Court on the ground that
the prisoner was receiving adequate care and was not su/Tering cruel
and unusual punishment. The court recognized that he was an unfor-
tuxute individual, but beyond commiseration it could offer him no
further consolation, except to say that he was entitled to proper care,
and should be institutionalized until it was safe for him to be released.

At any time after commitment, the Missouri law indicates that the
person confined may submit an application in writing setting forth

"Mo. Rbv. Stat. (1W9) 5 202.750.
"See note 26 tuff.
"/» t4 Kemroeter. 509 Mich. JtJ. 15 N.W.2d 652 (1944). S«* Stale tx rrl. Swener

». CreoL —Mo.—. 2)2 S.W.2d 897 (1950). wherein the relator hid commiiieO j minor
o/fen>e tor vhich the nMximum puniihment coulj not exceed a year in jail and a fine
of SlOO, hut if idimlioied a criminal Kvual psychnpalh. he could potiihiy be iletained
under (reatmeni fni an indefinite period. The Supreme Court of Miuimri ileni^ the plea
(hat commitment would enlarge rciator'* puaiihmenc, asserting that the period of commii>
oieni wu nut ci>Ajidercd punitive.

"In Michiitan. (he peoonj sulgned to the psychopath'! block we nm considered
prisonen in the usual sense of the word, but are labeled "vititort.'*
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facts showing that he has imprnvcti to the extent that his release will
not be incompatible wiih the wclf.irc of society,"' The .ipplication is
to be filed with the committing cmirt, whereuptin the court shall issue
an order returning the person to its jurisdiction fi^r another licaring.
This hearing shall in all respects resemble the orii»inal hearing to
determine the mental condition of tlie defendant. Following this pro
ceeding the court will issue an order which shall cause the dcfcnuant
either to be placed on probation for a minimum nf three years, or be
returned to the hospital. Upon the expir.Ttion of the probationary period
and after further hearing by the court, the psychopath may be dis
charged. Apparently the yearly findings of the hospital stall will be
made available to the committed person's attorney for use in petitions
(or discharge, and also as evitlcnce at any hearings on such petitions
if requested by the petitioner. The statute is silenton the use to which
these reports are to be put, but it is reasonable to assume that the
petitioner will be given every fair advantage."

This plan calling for supervision by the court, and placing the
individual on probation has lately grained considerable recognition.
It was introduced into the Illinois proposal"* which provided for a
conditional release of persons who have been adjudged no longer
sexually dangerous. The device of the interlocutory order has been
employed in that code to provide the continuing court supervision
considered necessary to assure a safe return of the person to society.
The period of conditional release is specified to be not less than one
year and not more than three years. IDuring this period, the court is
directed to retain jurisdictionof the patient and may from time to time
modify the conditions and terms of the order of conditional discharge.
If the patient breaches any of these conditions, the courtmay order him
returned to the Department of Public Welfare for further care and
treatment. Upon a showing of satisfactory termination of the condi
tional release, the court then enters a final judgment that the person
is no longer sexualiy dangerous.

Other Constitutional Issues

On April 19, 1937, in the recorder's court for the city of Detroit,
George Frontczak was convicted on a pleaof guilty of gross indecency,
and sentenced to a minimum term of thirty days and a maximum term
of five years in the Detroit House of Correction. While the defendant
was confined under sentence a statute was passed relative to sexual
psychopaths, and he was duly committed to a state hospital under the

"Mo. Riv. Stat. (1949) 5 202.740.
"Compare (he wording nl (he [ndiana statute which definitely ptovidrt that (he

person contintd m>y make lull use uf (he lepuid of the physicians (o gain freedom. IND.
Stat, Ann. (Horns Supp. 10'19) § 9* '̂I0S.

"See -10 J. Oim. L.. ti Criminology Iflti, 190 (1950).
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new law. On appeal to the Supreme Court of Michigan,®' the mainrity
o£ the court in ;i live lo three decision found tliat tlie cnactmcnt was
more than an inquest relative to the mental condition of a prist^ncr.
The opinion pointed out that the proceedings were criminal because
(1) the inquest occurred only after conviction or plea of guilty of
specific offenses. (2) the period of commitment was to be Jeductcd
from the regular sentence and (3) the statute was in the criminal
code." The dissenting justices took the position that the proceedings
in the case were solely in the nature of an inquest, that they did not
constitute a criminal proceeding in the sense that the prisoner was
subjected to a trial for a statutory crime.

These objectionable features of the Michigan law were removed
by subsequent legislation in 1939 which withdrew the subject matter
from the criminal code. In addition, the new law provided that no
person found in the original hearing to be a sexual psyclioputh could
thereafter be tried upon the offense with which he originally stood
charged."* This later enactmenthas been reviewed by the StateSupreme
Court and held constitutional.®* The Missouri statute does not fall
into the same constitutional predicament in that its provisions are not
a part of the criminal code, but rather fall under the section dealing
with public health and welfare, and commitment as authorized in
Missouri occurs before any trial on the criminal offense. The Missouri
law further indicates that support and maintenance of any person
committed to the state hospital shall be chargedand paid in accordance
with the law as now provided for in the case of inmates of state
hospitals for the insane.'* All laws now in force relating to the
adrnission of insane persons to state hospitals are to apply to criminal
sexual psychopaths.^®

It can readily be discerned that the ultimate validity of all such
legislation for psychopaths will depend in large measure upon the
judicial determination of whether the proceeding under the law is
ordinal or civil. If attention is directed to the object to be attained
rather than to the abstract form of the particular proceeding, then

•People V. FfoiMCMk, 28< Mich. 51, 281 N.W. 554 (1938).
"Chief /usiice Wiejt in hU opinion (Uiet; "SMiinn 1-b, aJdrd by (he 19)7 act. if

con>iJef«J I pJit o( (he criminal procedure, i> void. subjecting ihc accuted to two liialj
and convic(i(>ii> in diiferent cnuru for • tingle mtuiory crime, with valid sentence intrr-
rupied Ky ttipplemenlarr proceeding in another court, with ci<nrinemenl in a non-penal
intiitution and wiih pnt^ible relumption of impriionmenl under the orif;inal sentence . . .
For ui oven act olfense the accus^ hta a right to trial by juqr of the vicinage, while
under this act, tor no statutory oAense, he is to be tried by a jury of another vicinage,
pouibly fax removed from hi* iormer domicile and friends aM, if pennilesi and friendless,
and the ptoce\lure is nut uitder the crimirul cnde he Cannot obtain counsel or have
witneuet at public expense . ,

"See .Mich. Stat. Ann. (Hendenoa Supp. 19H9) 5 28.967 (I) « iff.
'People *. Chapman, JOi Midi. 384. 4 N.V.2d 18 (1942).
•Mo. RIV. Stat. (1949) S 202.760.
"Mo. Rav. Stat. (1949) S 202.770.
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there cnn be no doubt ll>!it ihc proceeding is in essence civil." In a
criminal action, the result is primarily ptuiishiiicnt of the of
fender for a public wrong, but the sexual psychop.itliic proceeding is
conducted for the benefit of the person whose menial state is in question
as well as for the protection of wicty." The ultimate goal is not a
punitive sanction, but a course of medical care.

The courtshave upheld anaiagous proceedings for the commitment
of the insane, '̂, feeble-minded,'* drug addicts,'* dipsomaniacs,'* and
defective delinquents'' as civil inquests, leaving the determination of
the condition to experts possessing the necessary training and educa
tional background.'* In fhe past, provisions ;ilmost arbitrary have
been tolerated in civil commitment stntutes on the ground that expedi
tious action was necessary to protect society from the dangerous."
But the mo/iern sexual psychop.nrh legislation has been drawn with
ample checks against arbitrary action by officials. The physicians' find
ings are never conclusive; there are provisions for liearing with ample
notice; and a judge or judge and jtiry make the ultimate decisions.

Tiiough many of the statutes provide that hearing cither may*® or
shall be held without jury dctcimination of the issue, there is little
doubt that the provisions are constitutional.*' Right to trial by jury
is preserved only in those civil actions triable by jury at common law.*'
And since idiocy proceedings were conducted by the court without a
jury in the very early times, commitment proceedings for various pur
poses where the legislature has elimin.-tted trial by jury under thestatute

"In Slate ex rtl. Sweezct v. Green. ~M<i,—, 232 S.W.:d R97 (1950), the Miunuti
Supreme Court has Jecteed that the Mi«»>uri ttaime it cutJiive. rcniedul, and civil m
character, lloyd v. U. S.. U6 U.S. filti (I.'<hi); Aniato v. Ptitter, 157 F.2d 719 (U)ih
Or. I';i7) ; State « fW. Zimmeritun v. I'ucl.de. 227 Wis. 279. 278 N.W. JJJ (19)8) ;
16 N.Y.U.LQ. iOi (19J8).

"Decisions uniformly hold that the pruceeding to determine whether a penon is
I sexual psychopath is a civil .iction. Peiiple v. Sims, .^82 III. '172. 47 N.E.2d 7U3 (194});
People V, Chapman, 30t Midi, I N.W.2d 18 (1942); Weiiiufen, NMuri o/ Com-
miiminl ProtteJiagi, 24 Tex. f.. Rev. <07 (l'M6).

"People v. Janek. 287 Mich, 56), 28} N.W.699 (19)9), iwld thai » MoitjT pfMeed-
itijl is not a trial pitting a defendant in double jeopardy, hut a cullalecal itx^uirf to
pteterve him from the ieopardy of a trial while insane.

"People V. Niesman, >56 111. )22. 190 N-U, 668 (19)4); State *. Troiler, 202 Ind.
;6S. I7i N.n. .U1 (19)0); Ohalan v. Dept. of Mental Health, 304 Mass. )60. 21
N,E.2d 9Irt (19J9).

"/U ,'>rfr/r Ugxett, 187 Ol. -128. 202 Pac. 660 (1921) ; In re Htnkic, 3) Idaho 60),
196 Pac. 10)5 (l'./2l).

"See Goodwin v. State. 95 Ind. 551 (1884). where 'he court held dipwrnania to
be a type of moral inunity.

I.aws Ann. (Supp. 1047). (. 12); N.Y. Mnt<TAi DRFittieMcr 5 IZ^-
126: v.ina v, .State. 54 N.V SM 4^2 fl')45).

"Prescott V. State. 19 Ohio St. 184 (1869); 29 G>1. L. Rev. 534 (1939); 16
N.Y.U.UQ. J02 (19)9),

"Ib re Dowdell, 169 Mats. )87, 47 N.T.Jd 10)5 (1897).
"Mo, Rbv. Stat. (1949) S 202.720 ( I).
"Stale rx rrl. Pearson v. Pmhj'e Couti of Ramsey Cnunty, 205 Minn. 545. 287 N.W.

297 (19)9). )09 U.S, 270 (19)V): Davn v. Snyder, 45 Neb. 415, 63 N.W. 789
(1895); 24 Te*. L Rev. *07 (1946), See note )9 mprt,

"Srciiim 22(i) of Art, 1 of the Ginitiiutiiin n( Misimiri prnviJn (hat rifiht of trial
Dy jury ai lirreiofnre enjoyed sli.ill remain inviolate, Tlie prrtciu ciinjtitutiun wat adopted
by vote of the people of Missouri, I'ch. 27, 1945.
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axe held not to denydue process. In Pearson v. Probate Court, of Ram
sey County, Mr. Chief Justice Hughes was only too careful to assert that
the constitutional guarantee of jury trial did not apply to the sort of
proceeding contemplated by these statutes.**

That portion o^ the Missouri statute which makes allowable intro
duction of evidence relating to past acts of sexual deviation is not
violative of Article I, Section 13 of the Missouri Constitution which
guards against ex post facto laws. Although the Supreme Court of
the State has not explicitly put such a declaration in writing, this
conclusion follows from the court's holding that the statute is not
crirmnil and detention under it not punishment. This accords with
the precedent alreadyset by other state decisions.**

In State ex rel. Sweeter v. Green** it was alleged that the Missouri
statute violated the provision in the Missouri Constitution which forbids
the enactment of retrospective laws, in that the assault, which the
relator was alleged to have committed, occurred before the efTective
date of the statute, The court cited several Missouri cases to the effect
that the constitutional provision does not prohibit substitution of
remedies nor retrospective legislation as such, unless vested rights are
impaired. It held that the relator could have no vested right in an
uncnforced penalty, which the State could enforce against him if it
chose to do so, and that under its policc power the State could enact
a newprocedure both curative io purposeand rehabilitating in objective
and which substituted treatmentand cure for punishment.

The argument to the effect that these statutes are unconstitutional
in that they deny ecjual protection of the laws,"® is equally untenable.
It is only too well recognized that the legislature may make classifica
tions of persons, provided such classifications are based on substantial,
existing distinctions and ate in accord with the aims sought to be
achiev^. In this instance it is a reasonable and justifiable assumption
that the class of sexual psychopathic persons most dangerous and most
likely to commit sexcrimes is that class which engages in othercriminal
conduct. It cannot bedisputed that this legislation is a valid and proper
exercise of state police power wielded as a measure of public safety."^

n«e 81.

•^Ute »* rtt. Sweeier Giccn. —Mo.—, 2}l S,V.2d 897 (19J0). S« People v.
aupman, }01 Mich, 4 N.W.2d 18, 24 (t942), /<• rt citite of Kngen. 147 .N'eb.
t, 22 N.V7.2d 297 (1946). A recent deeiiioo of the OkUhoma Supreme Court in (he
OM of Skinner v. .Scale. IS9 OkU. 23J. 11} P-2d 12), 12) p941). upholding «n habitiui
aimxnci sieriliation ict. is psrticululf applicable to the lituation here. In ihjc case the
court lemarked: "ll is cuniended that ... the act conscituie* a bill of iilaintJef and i>
an ex pou facto law, artd i> violative of Sec. 1), Art. 2, of the Oklahoma Constiluiion,
aad S^ 10, Ajt. I, of the Federal Conatiluuon. These coosiitulional inhibilioiu have
reference onljt (o punishment for crinve . . . These conientioru aip. iheiefore. upon the
premise (hat the ict in <)ueicioo is a petul law, and that iteriliaalion is inflicted as a
punithment."

-_Mo.—, 2J2 S.W.2d 897 (1930).
•*U. S, Const,. Amei>d. XIV.
"Suck V. Bell, 274 U.S. 200 (1926); CMnpagtue Francaisc de Naviftatfon a Vapeur

y. Louiiian* Stale Board of Health, 186 U.S. 380 (1901); People v. Nieinun, 3}6 111.
)22, 190 N.E. 668 (19M): Col. L Rer. (1939).
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THE SEXUAL PSYCHOPATH

Conclusion

Many reasons are suggested for a surcease of legislation in this
field of the sexual psychop.ith. First is the all time complaint that the
state has no room for the psychopath, lh;it mental hospitals are already
crowded with psychotic patients. Of this fact there is little doubt. Yet
it is equally plausible to state that convictions for crime should be
slackened because of the overcrowded condition of the j>cnitentiary.
Crime is expensive and social benefits are expensive; nevertheless any
expansion of social control will inevitably lead to pecuniary sacrifice
by the public. A second reason is that the laws were passed in a period
of panic and as panic subsides, enthusiasm for administration of the
laws will cool; but this overlooks the fact that panics have a habit of
recurring, and legislation once enacted will offer some measure of
solace to a disturbed populace. Actually, the success or failure of any
Iegislative*cffort should never be evaluated in terms of the fears or
calms of thecommunity. If the law is in fact good, and further, is an
improvement over past efforts, then let criticism be shifted to the
shoulders of the administrator. Thus the third challenge is unearthed;
the failure of the prosecutor and the judge tocooperate. These judicial
officers, it is said, are anxious to make records as vigorous and aggres
sive defenders of the community. They favor the most severe penalty
available, are unwilling to look upon the sex offender as a patient,,
and use the psychopath laws only when evidence is so weak that
conviction under the criminal law is improbable. If this be the case,
and there is cause to believe that it is partially true, then the adminis
trator must be enlightened through the combined efforts of medical
and legal experts. Open minded, intelligent administration by the mem
bers of the bar and the medical profession should make for some
improvement over the anemic status quo; and in time, the errors and
lac< of foresight prevalent in any legislation will be corrected.

If one has been led to believe that sex offender legislation represents
an organized movement of psychiatrists and other medical experts to
monopolize an element of stKiety heretofore dominated by the legal
mind, he is in error. Many psychiatrists, for example, are strongly of the
opinion that psychopathic personalities are incurable, hence these critics
are most likely to recommend wider use of the indeterminate sentence,
with life sentences reserved for hopeless cases.'* This does not indicate
that such critics are hostile to the idea of curing the psychopath, but
rather an unwillingness to release the offender from penitentiary con
finement until more reliable techniques of psychotherapy aredeveloped.

Anothr group of prominent psychiatrists" recommends a present
Peruisylvania statute®" as an excellent model for other states to adopt.

^Stf, rditorial Chicago Tribune. Nnvcmher 2), 1948. • n l-
"Criiup for the Advanceiticnt of INychiairx. Report of Contmittee on Fortwic Pefcht-

atfy, Ciicular l.eller 1)1. Feb. 12, 1V4'>.
"Pa. Stat. Ann. (Putdon 1948 Supp.) §§ il)3-n)6.
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This law provides that upon conviction of any offense, a ilcfemlant
may be mentally examined. A$ a result of this examination, it' die trial
judge feels that it will better serve the policy of the statute to confine
the defendant in a state mental hospital rather than in a prison, he
nuy order the defendant committed to a state mental institution in
lieu of a. prison sentence. The defendant may then be indefinitely
committed until cured. Undoubtedly this suggests a simpler solution,
and in addition recognizes the fact that diagnosis of mental disorder
may be a defense to a criminal charge.

The cases of Messrs. X, Y, and Z are but a few isolated irregu
larities among the flotsam of modern society. Sex offender legislation
has offered a solution for the first two cases, and is flexible enough to
allow more severe retribution should any undue violence be encoun
tered. The case of Mr. Z must await another day when the medical
and legal sciences have developed a cure easily administered by the
public purse. In the meantime he will have to live pretty much at the
mercy of the mores of his community and the social attitudes of his
local law enforcement officer. The Kinsey Report"' and like factual
observations would lead one to believe that sex laws are Victorian
when examined in light of the figures representative of modern moral
conduct. But even so, manylawswhich wouldseem narrow and twisted
when considered as independent prohibitions, appear useful and valid
when viewed as secondary sanctions necessary for the promotion of a
greater social end." Assault and battery are forbidden and punishable
by statute, yet it would bean exceedingly rare occasion if a prosecutor
should choose to force action against two schoolboys for having en
gaged in fisticuffs. Equally rare is the case of the prosecutor who might
file an information for fornication against both parties when the
complaint for rape fails to materialize. Appreciating this dichotomy
of the law, it can well besaid that the letter of the law is plain and
perhaps incongrous at first glance, but the spirit will in the long run
control its administration.

It is doubtless true, as Professor Horack has suggested," that our
se*laws arederived from understandable attempts by legislative bodies
to support the basic premise of family stability. Mr. Z in his own
isolated way, may not be an object for social vengeance, yet if Mr. Z
and his kind should be in preponderance, family relationship would
fall into decay. Here again, administration of the law must stem from
a person with a level head and one able to separate the dangerous
from the abnormal. The world is freely populated by Pharisees who
measure all moral standards by their own moral yardstick, who pretend
to understand all, but understand nothing. Our administrators are
sometimes drafted from these ranks, and so long as bigotry lives.

"Klnser, Sctuil Beh»»Iof of the Human Mal« (1948).
•*S« Horack. Stx OStmm ami Scitaii^t Iti'tiiigaiioM, 44 III. L Rer. IJO (1949).
"Suftt oote 92.
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justice will perforce go away. A< heretofore indirateil, lejjislation for
the sexiiiil psychopath will jiot fiiul Mi. Z*$ solution—that lies with a
sound judiciary who arc atonce watchdogs of the law and good counsel.
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